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This Independent Contractor Agreement (this “Agreement”) is between Contractor, and Brigham Young University, a Utah nonprofit corporation and institution of higher education (“BYU”). BYU desires to engage Contractor to perform, and Contractor desires to perform, the services set forth in this Agreement.
Accordingly, the parties agree as follows:
Terms of Agreement
Definitions. Each term defined in the introductory table (see above), the preamble, and elsewhere in this Agreement has its assigned meaning.
Services. Contractor shall perform for BYU the services and provide any accompanying goods as described in the attached Description of Work and Payment Schedule which is incorporated herein by reference (the “Services”). Contractor shall complete the Services according to the deadlines listed in the Description of Work and Payment Schedule and consistent with Contractor’s representations and warranties in this Agreement.
Payment. In compensation for the Services, BYU shall pay to Contractor fees pursuant to the Description of Work and Payment Schedule. Payment is due after timely completion of Services and upon Contractor’s presentation of an acceptable invoice to BYU. The invoice must be addressed to BYU’s Primary Contact and include (a) the BYU purchase order number assigned to this Agreement; and (b) Contractor’s address for payment purposes.
Term. The term of this Agreement is from the Effective Date (see above) to the End Date (see above) (the “Term”).
Supervision, Inspection, and Acceptance of the Services. Contractor has sole responsibility to direct and control performance of the Services. BYU is interested only in the results obtained and recognizes that the performance of the Services is dependent upon the unique and specialized skills of Contractor. However, the Services must meet the final approval of BYU and are subject to BYU's general right of inspection. 
Equipment and Facilities. Contractor shall provide, use, and be responsible for its own facilities, equipment, and materials necessary for completion of the Services. Contractor shall not use BYU’s facilities, equipment, and materials without prior written consent from BYU.
Relationship of the Parties. 
The parties are independent contractors and nothing in this Agreement may be deemed to establish a joint venture, partnership, agency, or employment relationship between the parties. Neither party has the right or authority to assume or create any obligation or responsibility on behalf of the other. In the event that, at any time during the Term, it is determined that Contractor no longer meets the designation of independent contractor, BYU may terminate this Agreement for cause as provided for in Section 16.
Without limiting the preceding paragraph, Contractor is not eligible to participate in any vacation, group medical or life insurance, disability, profit sharing or retirement benefits, or any other fringe benefits or benefit plans offered by BYU to its employees, and BYU is not responsible for withholding or paying any income, payroll, Social Security, or other federal, state, or local taxes, making any insurance contributions, including for unemployment or disability, or obtaining workers’ compensation insurance on Contractor’s behalf. Contractor is responsible for, and shall indemnify BYU against, all such taxes or contributions, including penalties and interest. Any persons employed or engaged by Contractor in connection with the performance of the Services are Contractor’s employees or subcontractors and Contractor is fully responsible for them and shall indemnify BYU against any claims made by or on behalf of any such employee or subcontractor.
Intellectual Property Rights.
[bookmark: a493237]Excluding any pre-existing work product or materials of Contractor, BYU is and will be the sole and exclusive owner of all right, title, and interest throughout the world in and to all the work product of any nature whatsoever that results from the Services performed under this Agreement ("Work Product"), including all patents, copyrights, trademarks, trade secrets, know-how,  confidential or proprietary information, and other intellectual property rights (collectively “Intellectual Property Rights”) therein. The Work Product is hereby deemed “work made for hire” as defined in 17 U.S.C. § 101 for BYU. If, for any reason, any Work Product does not constitute “work made for hire,” Contractor hereby irrevocably assigns to BYU, for no additional consideration, Contractor’s entire right, title, and interest throughout the world in and to the Work Product, including all Intellectual Property Rights therein. To the extent any copyrights are assigned under this Section, Contractor hereby irrevocably waives in favor of BYU, to the extent permitted by applicable law, any and all moral rights that might otherwise accrue with respect to any Work Product. 
[bookmark: a788269]Upon the request of BYU, during and after the Term, Contractor shall promptly take such further actions as may be reasonably necessary to assist BYU to apply for, prosecute, register, maintain, perfect, record, or enforce its rights in any Work Product and all Intellectual Property Rights therein.
[bookmark: a580691]To the extent that any of Contractor’s pre-existing materials are incorporated in or combined with, or otherwise necessary for the use or exploitation of any Work Product, Contractor retains ownership of the same but hereby grants to BYU an irrevocable, worldwide, perpetual, royalty-free, non-exclusive license to use, publish, reproduce, perform, display, distribute, modify, prepare derivative works based upon, sell, offer to sell, import, and otherwise exploit such preexisting materials and derivative works thereof. BYU may assign, transfer, and sublicense such rights to others without Contractor’s approval.
[bookmark: a738376]As between Contractor and BYU, BYU is, and will remain, the sole and exclusive owner of all right, title, and interest in and to any documents, specifications, data, know-how, methodologies, software, and other materials provided to Contractor by BYU (“BYU Materials”), including all Intellectual Property Rights therein. Contractor has no right or license to reproduce or use any BYU Materials except solely during the Term to the extent necessary to perform Contractor’s obligations under this Agreement. All other rights in and to BYU Materials are expressly reserved by BYU. This Agreement does not grant Contractor any right or license to use BYU’s trademarks, service marks, trade names, logos, symbols, or brand names.
Confidentiality
Definition of Confidential Information. “Confidential Information” means all confidential or proprietary, or trade secret information and material BYU has disclosed or discloses to Contractor in connection with this Agreement. Confidential Information does not, however, include any information or material that, as is shown by competent evidence in Contractor’s possession: (a) was publicly known and made generally available prior to the time of disclosure by BYU; (b) becomes publicly known and made generally available after disclosure by BYU to Contractor through no action or inaction of Contractor; (c) is already in the possession of Contractor at the time of disclosure by BYU as shown by Contractor’s written records prior to the time of disclosure; (d) is obtained by Contractor from a third party without a breach of such third party’s obligations of confidentiality; or (e) is independently developed by Contractor without use of or reference to BYU’s information.
Confidentiality Obligation. Except as expressly authorized herein, Contractor shall hold in confidence and not (a) disclose Confidential Information to any person or entity other than agents of Contractor bound by the provisions of this Section with a need to know the Confidential Information for the purposes contemplated by this Agreement; or (b) use any Confidential Information for any purpose other than the purposes contemplated by this Agreement. Contractor shall promptly notify BYU of any items of Confidential Information impermissibly disclosed or used.
Return and Destruction of Confidential Information. Within thirty days of termination of this Agreement or written request of BYU, Contractor shall return all Confidential Information received from BYU and shall destroy or erase all copies of the Confidential Information in its possession. Upon request of BYU, Contractor shall provide a written certificate issued by its Primary Contact certifying that such Confidential Information and copies thereof have been returned, destroyed, or erased.
Equitable Relief. Each party agrees that any violation or threatened violation of this Section may cause irreparable injury to the other party, entitling the other party to seek injunctive relief in addition to all legal remedies.
BYU Standards and Policies. Contractor and its employees and subcontractors must abide by BYU’s standards of moral character, honesty, respect for personal and property rights, obeying the law, and general taste and decency while performing the Services. Contractor and its employees and subcontractors must also abide by the policies and standards listed below.
General Standards. While performing Services on the BYU campus or at BYU activities, Contractor, its employees and subcontractors should not:
a. Wear immodest, offensive, or obnoxious clothing;
b. Use profanity or be discourteous or uncivil to others;
c. Display, view, or allow pornographic or other indecent material;
d. Play obnoxious or loud music that is distracting to others; and
e. Perform work on Sundays except in the case of emergency or with the prior written approval of BYU.
Prohibited Substances. The following substances are prohibited on the BYU campus: alcohol, tobacco, electronic cigarettes, and all illegal substances. Coffee and tea are also prohibited unless otherwise indicated by BYU.
Explosives and Weapons. Explosives, fireworks, firearms, and other weapons or dangerous items (as determined by BYU) are prohibited on the BYU campus. Any exception to this policy must be approved in writing by BYU.
Promotional Activities and Sales. Recruiting, public advertising, promotions, or making sales for a business are not allowed on the BYU campus without the prior written approval of BYU.
Presenters. Contractors engaged by BYU as presenters, speakers, and instructors (collectively “Presenters”) should demonstrate conduct that reflects and does not disparage the ideals and principles of The Church of Jesus Christ of Latter-day Saints (the “Church”). Presenters must not advocate ideas contrary to a belief in a divine creator, must not be antagonistic to the Church or its standards, and must not take advantage of the forum in any other way to demean the Church or its principles.
Indemnification. Contractor shall indemnify, hold harmless, and defend BYU, its officers, employees, volunteers, and agents (the “Indemnified Parties”) from and against any and all claims, causes of action, liabilities, obligations, losses, damages (including punitive damages), settlement payments, costs and expenses (including reasonable attorney’s fees), interest, awards, judgments, diminution in value, fines, fees, penalties, or other charges arising out of or relating to the Services (“Claims”), except to the extent that the Claims arise from the negligence, breach of this Agreement, violation of law, or willful misconduct of one or more of the Indemnified Parties.
Insurance. Contractor shall obtain and maintain insurance coverage pursuant to the Insurance Requirements Schedule attached hereto and incorporated herein by reference.
Contractor’s Representations and Warranties. Contractor represents and warrants that (a) Contractor has the required skill, experience, and qualifications to perform the Services; (b) the Services will be performed in a professional and workmanlike manner in accordance with generally recognized industry standards for similar services; (c) the Services will be performed in a timely and reliable manner; (d) the Services will be performed in compliance with all applicable federal, state, and local laws and regulations, including by maintaining all licenses, permits and registrations required to perform the Services, as well as any policies and regulations pertaining to any applicable research grant or contract, if any; (e) BYU will receive good and valid title to all Work Product, free and clear of all encumbrances and liens of any kind; and (f) all Work Product is and will be Contractor’s original work (except for material in the public domain or provided by BYU) and does not and will not violate or infringe upon the intellectual property right or any other right whatsoever of any person, firm, corporation, or other entity.
Termination for Cause by BYU. BYU may terminate this Agreement or any part of it for cause in the event of Contractor’s breach of this Agreement, including any of its terms, conditions, representations, or warranties. Causes allowing BYU to terminate this Agreement for cause include, but are not limited to the following: (a) Contractor’s failure to meet deadlines for the Services; (b) the Services or goods delivered by Contractor are defective or do not conform to the specifications of this Agreement; (c) failure of Contractor to provide BYU, upon request, reasonable assurances of future performance; (d) failure of Contractor to abide by the standards of conduct outlined in this Agreement. Upon BYU’s termination of this Agreement, or any part of it, for cause, (i) BYU will not be liable to Contractor for any loss, liability, or damages sustained by Contractor as a result of the termination; (ii) Contractor will be liable to BYU for any and all losses, liabilities, or damages sustained by BYU as a result of the termination, or the action or omission giving rise to the termination; and (iii) BYU may set off any such losses, liabilities, or damages sustained by BYU against any amounts paid or scheduled to be paid to Contractor pursuant to this Agreement.
Miscellaneous.
Assignment and Delegation. No benefit inuring to either party under this Agreement may be assigned, and no duty imposed on either party may be delegated, without the prior written consent of the other party. A purported assignment or purported delegation in violation of this section is void.
Severability. If any provision of this Agreement is determined to be invalid, illegal, or unenforceable, that provision is severed from the Agreement, and the remaining provisions remain in effect if the essential business and legal provisions remain valid, binding, and enforceable.
Survival. The rights and obligations of Sections 7, 8, 9, 11, and 12 survive the termination or expiration of this Agreement, along with all other rights and obligations of the parties which by their nature are reasonably intended to survive the termination or expiration of this Agreement.
Notices. Except as otherwise indicated, notices to be given under this Agreement are sufficient if given in writing by personal delivery, certified or registered mail, or electronic mail addressed to the other party’s Primary Contact designated on the first page of this Agreement. Such notices are deemed to have been given on the day when actually received by the party to whom the notice is given.
Governing Law and Submission to Jurisdiction and Venue in Utah. The laws of the State of Utah, without giving effect to its conflicts of law principles, and the laws of the United States, govern all matters arising under and relating to this Agreement, including torts. The parties submit to the jurisdiction of and venue in the federal and state courts located within the State of Utah and any legal action arising out of or related to this Agreement, including torts, must be initiated exclusively in the federal courts of the United States located in Salt Lake City, or the courts of the State of Utah located in Utah County.
Force Majeure. Delay in performance or nonperformance in whole or in part by a party is not a breach of this Agreement if the delay or nonperformance is not the result of the defaulting party’s intentional or negligent acts or omissions but results from causes beyond the reasonable control of the nonperforming party such as, but not limited to war, flood, lightning, drought, earthquake, fire, volcanic eruption, landslide, hurricane, cyclone, typhoon, tornado, explosion, civil disturbance, act of God or the public enemy, terrorist act, military action, epidemic, famine or plague, government action, or industry-wide, region-wide or nationwide strike or other labor difficulty.
Entire Agreement. This Agreement constitutes the final and exclusive agreement between the parties on the matters contained in this Agreement. All earlier and contemporaneous negotiations and agreements between the parties on the matters contained in this Agreement, whether written or oral, are expressly merged into and superseded by this Agreement. This Agreement cannot be amended except by a writing signed by authorized representatives of both parties.
Counterparts and Electronic Signatures. This Agreement may be executed and delivered in any number of counterparts, each of which so executed and delivered is deemed to be an original and all of which constitute one and the same instrument. Documents executed, scanned, and transmitted electronically, and electronic signatures are deemed original for purposes of this Agreement and all matters related thereto, with such scanned and electronic signatures having the same legal effect as original signatures.
The parties have caused this Agreement to be duly signed as of the Effective Date.
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Contractor


By:					

Name:					

Title:					

Brigham Young University


By:					

Name:					

Title:					




Description of Work and Payment Schedule

The terms defined in the Independent Contractor Agreement have the same assigned meaning in this schedule.

	Description of the Services and Goods Provided by Contractor
	

	Deadlines
	

	Payment Amount
	

	Maximum Fee (if applicable)
	





Insurance Requirements Schedule

The terms defined in the Independent Contractor Agreement have the same assigned meaning in this schedule.

Purpose

BYU is exposed to financial risk from negligent or wrongful acts of independent contractors who provide goods or services. To reduce this financial exposure, BYU requires independent contractors to maintain insurance as necessary to reasonably protect BYU’s financial interests.

Policy

Contractor must obtain and maintain during the Term insurance coverage that meets the minimum standards outlined below from an insurance company with a financial strength rating of “A-” “VII” or better in the current edition of A.M. Best Company’s Key Rating Guide.

Minimum General Insurance Requirements (Other coverages/limits may be required depending on the risk associated with the services or goods offered by Contractor)

Commercial General Liability (“CGL”)
· Each Occurrence – Premises/Operations		$1,000,000
· Personal & Advertising Injury			$1,000,000
· General Aggregate				$2,000,000
· Products and Completed Operations Agg.	$2,000,000
· Fire Damage (any one fire)			$50,000
· Medical Expense (any one person)		$5,000
The CGL must be provided on either ISO form CG 00 01 (current edition) or equivalent form.

Other Insurance
· Commercial Automobile Liability		$1,000,000 (each accident, 
(“Any Auto”, or the equivalent of All		combined single limit) 
Owned, Hired, and Non-owned Autos)	
· Workers’ Compensation 			Statutory—Utah (or state of 
	domicile)
· Employers Liability				$1,000,000 Each Accident
$1,000,000 Disease – Each Employee
$1,000,000 Disease – Policy Limit

Required Endorsements
· Additional Insured and Primary & Non-contributory Endorsements, as follows:

The Board of Trustees of Brigham Young University, for and on behalf of Brigham Young University in Provo, and their respective trustees, officers, directors, employees, agents, and representatives are included as an additional insured on a primary and non-contributory basis on the Commercial General Liability policy and the Excess or Umbrella Liability policies, as may be required. 

· Waiver of Subrogation in favor of Brigham Young University shall apply on the Workers’ Compensation.  

Certificates of Insurance

Prior to the delivery of goods, commencement of any services, or the use of BYU’s facilities, Contractor must provide to BYU a Certificate of Insurance on the ACORD 25 form, or equivalent, that includes each of the following elements and is accompanied by copies of the required endorsements:
· Insured Entity (must match the name and address of the entity in the agreement, purchase order, statement of work, etc.)
· Insurance Carrier(s)
· Policy Effective and Expiration Dates Policy Number(s)
· Policy Limits
· Cancellation Notice Provision (Min. 10 days for non-payment - 30 days otherwise)
· Project Number or Purchase Order (if applicable)
· Certificate Holder, as follows:

Brigham Young University
c/o Risk Management and Safety 
104 RMB (795 N 500 E)
Provo, UT 84602

Requirements of specific coverage features or limits contained in this Schedule are not intended as a limitation on coverage, limits, or other requirements, or a waiver of any coverage normally provided by any insurance. Specific reference to a given coverage feature is for purposes of clarification only as it pertains to a given issue and is not intended by any party or insured to be all inclusive, or to the exclusion of other coverage, or a waiver of any type. If Contractor maintains broader coverage and/or higher limits than the minimums shown above, BYU requires and will be entitled to the broader coverage and/or higher limits maintained by Contractor.

Contractor acknowledges and agrees that any actual or alleged failure of BYU to inform Contractor of non-compliance with any requirement under this Schedule imposes no additional obligations on BYU nor does it waive any of BYU’s rights under this Schedule.






11


image1.png
BYU

BRIGHAM YOUNG
UNIVERSITY




